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Introduction
Since 2018, the United States has leveraged state power and resorted to "legal means" to
suppress Chinese company Huawei Technologies Co., Ltd. (hereinafter referred to as "Huawei"),
a leading player in high-tech sectors such as 5G. In the legislative branch, the U.S. Congress
passed The National Defense Authorization Act for Fiscal Year 2019, which not only bars U.S.
government agencies from buying Huawei equipment and services, it also bars them from
contracting with or awarding grants or loans to Huawei's customers.1 The executive branch also
took action against Huawei; the U.S. Department of Commerce added Huawei and over 150 of
its affiliated companies to the Entity List.2 As for the judicial branch, the United States requested
that Canada arrest Huawei's Chief Financial Officer Meng Wanzhou during her transit through
Vancouver,3 and filed criminal charges against her, requesting her extradition from Canada.4
In the face of all-round suppression from the U.S., Huawei filed a constitutional lawsuit in
the U.S. District Court for the Eastern District of Texas in March 20195, alleging that Section
889 of The National Defense Authorization Act for Fiscal Year 2019 (hereinafter referred to as
"NDAA Section 889 of NDAA") targets and punishes Huawei, violates the Bill of Attainder
Clause in the U.S. Constitution, and thus requested the Court to declare the Act
unconstitutional.6
It is both reasonable and necessary for Huawei to defend its legal rights by filing the lawsuit
challenging the constitutionality of Section 889 of NDAA, citing the Bill of Attainder Clause as
the core legal basis of the challenge. First, according to the U.S. Constitution, after a bill is
debated and passed by the House and the Senate, it is submitted to the President for approval.
Once signed, the legislative process is completed. During this process, parties who may be
affected by the bill are not endowed with the procedural rights to plead or be heard. As a result,
Huawei is not entitled to seek relief directly from the U.S. Congress other than to challenge the
constitutionality of the legislation at issue by filing a constitutional lawsuit. This makes
Huawei's countermeasures against this act of Congress significantly different from its
*
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countermeasures to the U.S. administrative and judicial actions. Second, prohibiting the
legislature from enacting bills of attainder is an important clause in the U.S. Constitution. It is
one of the fundamental institutional safeguards for maintaining the U.S. constitutional order and
ensuring the separation of powers.7 There are as many as 5 judicial precedents where the U.S.
Supreme Court ruled that the alleged legislations were unconstitutional on the grounds of the
Bill of Attainder Clause8. Therefore, Huawei cut to the point and challenged the congressional
legislation on the grounds that it violated this clause.
However, in February 2020, the District Court ruled against Huawei. Citing the "twopronged test,"9 the judge held that Section 889 of NDAA satisfied the "specificity" element, yet
did not impose a "punishment", and therefore was not a bill of attainder.10 The plaintiffs in both
this case and the similar case of Kaspersky v. United States were rejected by the court, which are
of particular theoretical significance.11 In recent years, the U.S. Congress has frequently enacted
particularized legislations against specific targets on the grounds of national security, and the
justice system has repeatedly endorsed the constitutionality of such legislation. Does this mean
that American courts' interpretation of the Bill of Attainder Clause has deviated from the once
long-held position of the Supreme Court? Is this a departure from the original intention of the
Framers, who banned bills of attainder in the U.S. Constitution? Will this weaken or even
undermine the constitutional function of the Bill of Attainder Clause? Will the U.S.
constitutional order based on the separation of powers be affected? Such questions have
attracted attention and prompted discussion in academic circles.12
This book traces the origin of bills of attainder, then examines the historical background and
considerations of the Framers who wrote the Bill of Attainder Clause into the U.S. Constitution.
On this basis, the book outlines the landmark judicial precedents set by the U.S. Supreme Court
on bills of attainder, then refines and summarizes the constitutional functions of the clause.
Finally, the book analyzes the reasoning behind the District Court's decision in Huawei v. United
States and evaluates the possible impact of this case.
7
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I. The English Origins of Bills of Attainder
The use of bills of attainder originated in the English Parliament in the late Middle Ages.
Such bills were used by English rulers as a legal instrument for suppressing political dissidents.
The North American colonies inherited bills of attainder from the English Law around the time
of the American Revolutionary War, and resorted such bills to suppress the Tories, a term that at
the time referred to those loyal to the British Empire. After a careful reflection on history, the
Framers included in the U.S. Constitution a prohibition against the use of bills of attainder.
Therefore, in order to develop an in-depth understanding of such bills in the context of the U.S.
Constitution, we must investigate the origins of this legal instrument.

(i) Historical Implications of Bills of Attainder
Although it is impossible to find out exactly when the first bill of attainder was passed by
the English Parliament, we do know that by the time of the Tudor and Stuart dynasties, such
bills were already a common tool for resolving political rebellions and attacking dissidents.
During this time, bills of attainder were issued to punish various targets, from members of the
clergy who protested royal extravagance to rebel soldiers, and even the wives of Henry VIII.13
The English term "attaint" originally meant "disgrace" or "stain," and the original meaning
of "bill of attainder" was an act enacted for declaring a tainted subject guilty of treason or some
other felony. The legal consequences were death penalty and the deprivation of the subject's
right to property and the inheritance right of his/her heirs.14 The King or the Parliament could
resort to such legislation to put their political opponents to death in a convenient manner,
without the need for a lengthy trial. In addition to bills of attainder, the English Parliament often
enacted bills of pains and penalties,15 which were the same in nature as bills of attainder, but
imposed lighter penalties, including imprisonment, confiscation of property, deportation,
disinheritance, etc., rather than imposing a death penalty on the subject. Therefore, the
application of such bills "only" inflicted "pains and penalties".16 Due to their similar nature, bills
of pains and penalties were later folded into a broadened definition of bills of attainder.17
From the 16th to the 18th centuries, this kind of act "that impose[d] a punitive sanction upon
either named individuals and groups or a sufficiently well-described but unnamed person or
group of persons, without any of the procedural safeguards commonly associated with a
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complete judicial trial"18 became an instrument of political persecution of the English nobility.

(ii) Typical Bills of Attainder in English History
There is a considerable number of prominent historical figures who were sentenced to death
under bills of attainder in English history, such as Thomas Cromwell (1540), Catherine Howard
(1542), and Thomas Wentworth (1641). 19 Among them, the bill of attainder against Thomas
Wentworth is the most typical case.
In the 1620s, Thomas Wentworth was a major figure in the House of Commons and had a
reputation for disrespecting the King. In the later years however, as his political power and
influence continued to decline, he resigned from the House of Commons and made peace with
the King, becoming a devout supporter of the throne. Soon afterwards, the King appointed him
the Earl of Strafford. John Pym, the effective leader of opposition to the King in Parliament,
pushed hard for political reforms to rein in the sovereign power after taking control of the
Parliament, and identified Thomas Wentworth as the main obstacle. Then, under Pym's
leadership, the English court brought criminal charges against Wentworth on the grounds of
treason. During the trial, Thomas and his lawyers forcefully rebutted the alleged crimes, and the
criminal charges against him were rejected. Pym then resorted to a bill of attainder, which
passed both the House of Commons (204-59) and the House of Lords (26-19), and was sent to
Charles I for approval. Charles I was forced to sign the bill, and Thomas Wentworth was
beheaded.20
This case was a manifestation of the exercise of the judicial power by the legislative branch,
namely the English Parliament, through bills of attainder. As F.W. Maitland stated, a bill of
attainder is an act enacted by the Parliament that executes or punishes a person without any trial.
It is not a judicial proceeding, and is instead implemented through the authority of the King or
the House of Lords and Commons.21
It is generally believed that the last bill of attainder to be passed by the English Parliament
was the bill against John Fenwick in 1696. Sir Fenwick was a devout supporter of James II and
was involved in a series of political campaigns to murder William III. After William III took the
reign, the English Parliament issued a bill of attainder which sentenced John Fenwick to death.22
Thus, bills of attainder in England can be regarded as "negative assets" of English law, as
they are the Parliament's legal instruments for the abuse of legislation. Such bills bear witness to
18
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a dark age in English history, and are contrary to modern principles of the rule of law.23 U.S.
Supreme Court Justice Joseph Story concluded: "In England, the passage of a bill of attainder by
Parliament was most common during the periods of rebellion, extreme submission to the throne,
and political riot. These were times when all peoples were most likely to forget their obligations
and trample upon the rights and freedoms of others. "24 This is the truth that explains everything.

II. The Historical Background and Considerations of the
Framers Regarding the Bill of Attainder Clause in the U.S.
Constitution
During the American Revolutionary War, bills of attainder were used by the independenceseeking political elites of the North American colonies as legal instruments to purge and
persecute Tories. After the war ended, the Framers agreed that the new constitution should
explicitly ban the use of bills of attainder. In order to understand the Bill of Attainder Clause in
the U.S. Constitution, it is worth exploring the historical background behind the Founding
Fathers' dramatic change in attitude toward such bills.

(i) Historical Background
In the North American colony of New England, the bill of attainder had not been applied for
many years until the time of the American Revolutionary War, during which many bills of
attainder were passed. During this period, Maryland, New York, Massachusetts, Pennsylvania,
Vermont, and other colonies passed bills of attainder or bills of pains and penalties against
Tories and other Anglophiles. Historical data show that in 1776 alone, in Pennsylvania and New
York, over 490 and over 1000 people respectively were convicted of treason and sentenced to
death or other severe punishment. In 1778, Thomas Jefferson led the Virginia Legislature to pass
a bill of attainder to sentence Josiah Phillips, a famous Anglophile, to death.25
However, shortly after the victory of the Revolutionary War, the disruption to the rule of
law and human rights by the bills of attainder began to weigh on the minds of Thomas Jefferson
and other Framers, who quickly turned to oppose such bills. The general explanation for this
change of attitude is that the Framers were very sensitive to the question of bills of attainder and
had complicated feelings about such legal instruments, because they knew that if they had not
won the Revolutionary War, they would have been severely punished by such bills enacted by
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the British Empire.26
In fact, the dangers of enacting bills of attainder were well recognized by the Framers of the U.S.
Constitution, and the judiciary in the early phase of the founding of the U.S.. In his Commentaries on the
Constitution of the United States, Joseph Story offered a penetrating critique of the English Parliament's abuse
of bills of attainder,27 and a sober reflection on the widespread practice of bills of attainder in the North
American colonies during the American Revolution War. He argued that bills of attainder "brought evils far
beyond any conceivable benefit", and noted that in such cases, the legislature assumed the judicial function
and declared a person guilty while this person was not protected by any ordinary procedure or trial, and the
legislature satisfied itself with the evidence it had obtained, regardless of whether or not such evidence
complied with the rules of evidence. 28 He concluded that in all these cases, the legislature exercised the
supreme power of the sovereign. It was therefore entirely appropriate to regard the exercise of legislative
power in this manner as irresponsible and arbitrary discretion. Such arbitrary power was governed only by its
perceived political necessity and convenience, and was too often under the influence of irrational fear or
arbitrary suspicion.29
At the Constitutional Convention in Philadelphia in 1787, the clause prohibiting the legislature from
enacting bills of attainder was not opposed by any of the delegates and was successfully incorporated into the
U.S. Constitution. Article 1, Section 9 of the Constitution states, "No bill of attainder or ex post facto Law
shall be passed"; and Section 10 states, "No state shall pass any bill of attainder, ex post facto law, or law
impairing the obligation of contracts."30

(ii) Legislative Considerations
It is generally accepted that, in the context of the 1787 U.S. Constitution, which had not yet
incorporated the Bill of Rights,31 prohibiting federal and state legislatures from passing bills of
attainder was intended to ensure the separation of powers and to preserve private rights,
particularly to prevent the usurpation of judicial power by legislative power, i.e., to prevent trial
by legislature.32 This was explained at length by the Framers in The Federalist Papers.
In The Federalist Papers, No. 47, Madison emphasized the importance of the separation of
powers to the operation of the U.S. Constitution, noting that "the accumulation of all powers,
legislative, executive, and judiciary, in the same hands, whether of one, a few, or many, and
whether hereditary, self-appointed, or elective, may justly be pronounced the very definition of
tyranny."33 Of the legislative, executive and judicial powers, he was particularly worried about
the legislative power, which was in a strong position: "... in a representative republic … the
26
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legislative power is exercised by an assembly, which is inspired, by a supposed influence over
the people, with an intrepid confidence in its own strength; which is sufficiently numerous to
feel all the passions which actuate a multitude…; it is against the enterprising ambition of this
department that the people ought to indulge all their jealousy and exhaust all their
precautions."34 In No. 44, Madison was more specific about the dangers of bills of attainder and
the considerations behind the Constitution's clause to prohibit legislatures from passing bills of
attainder: Bills of attainder … are contrary to the first principles of the social compact, and to
every principle of sound legislation… Our own experience has taught us, nevertheless, that
additional fences against these dangers ought not to be omitted. Very properly, therefore, have
the convention added this constitutional bulwark in favor of personal security and private rights;
and I am much deceived if they have not, in so doing, as faithfully consulted the genuine
sentiments as the undoubted interests of their constituents.35
In No. 84, Hamilton noted, "The most considerable of the remaining objections is that the
plan of the convention contains no bill of rights.... I answer, that the Constitution proposed by
the convention contains, as well as the constitution of [New York] State, a number of such
provisions." To argue this point, Hamilton then referred to the provisions of the U.S.
Constitution that protect the rights of individuals and wrote specifically that Article 1, Section 9,
Clause 3: "No Bill of Attainder or ex post facto Law shall be passed." He then quoted
Blackstone: "To bereave a man of life, or by violence to confiscate his estate, without accusation
or trial, would be so gross and notorious an act of despotism, as must at once convey the alarm
of tyranny throughout the whole nation." 36 In No. 78, which is about the judicial power,
Hamilton quoted Montesquieu: "I agree that 'there can be no liberty if the power of judging be
not separated from the legislative and executive powers '" Thus, he suggested: By a limited
Constitution, I understand one which contains certain specified exceptions to the legislative
authority; such, for instance, as that it shall pass no bills of attainder, no ex-post-facto laws, and
the like. Limitations of this kind can be preserved in practice no other way than through the
medium of courts of justice.37
The Framers' considerations behind incorporating the Bill of Attainder Clause into the
Constitution were later articulated and endorsed by John Marshall, the Chief Justice of the
Supreme Court of the U.S., who in 1810, in an obiter dictum in Fletcher v. Peck, stated that "the
framers of the Constitution viewed with some apprehension the violent acts which might grow
out of the feelings of the moment, and that the people of the United States, in adopting that
instrument, have manifested a determination to shield themselves and their property from the
effects of those sudden and strong passions to which men are exposed. The restrictions on the
legislative power of the States are obviously founded in this sentiment."38 Marshall deplored the
abuse of legislative power, noting that the power of the legislature over the lives and fortunes of
individuals is expressly restrained by the inclusion of a bill of attainder clause in the

34
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Constitution.39 In essence, the prohibition on bills of attainder specified in the U.S. Constitution
is intended to guarantee the necessary restraint that the judicial power has over the legislative
power to avoid the infringement of individual rights by the legislative power.
Thus, based on the tragedy of the English Parliament's abuse of bills of attainder and the
serious harm to the rule of law and human rights caused by the legislative trials conducted by the
Tories during the American Revolutionary War, the Framers fully recognized that the inclusion
of a bill of attainder clause in the Constitution would be a critically important part of achieving a
constitutional order underpinned by the separation of powers. For this reason, no delegate at the
Constitutional Convention in Philadelphia objected to the inclusion of such a provision, and the
provision was unanimously approved and enshrined in the Constitution.40

III. Supreme Court Jurisprudence on the Bill of Attainder
Historically, the Supreme Court's review of bills of attainder occurred mainly during
"chaotic times" in U.S. history, 41 particularly during the Civil War, the Cold War, and the
Watergate scandal. During the post-Civil War period of national reconstruction and the pre-Cold
War period in the face of the Soviet Union's rise to power, the U.S. ruling elite, sensing a strong
threat to national security, frequently enacted targeted and specific legislation that became the
subject of judicial review by the Supreme Court as to whether the legislation was a bill of
attainder. In the Watergate scandal, the primary goal of Congress was to prevent the President
from abusing his executive power, and in order to counter the impeachment investigation by
Congress, Nixon resorted to judicial procedures by filing a constitutional lawsuit, citing the Bill
of Attainder Clause, thus making the Supreme Court's attitude crucial to maintaining the
separation of powers and checks and balances. A review of these landmark cases will provide
insight into the bills of attainder in the context of the operation of the U.S. Constitution.

(i) Litigations against Bills of Attainder after the Civil War
The U.S. Constitution took effect in 1789, and it was not until the period of national
reconstruction following the end of the American Civil War that the first lawsuits over the
prohibition against bills of attainder were filed. During the Reconstruction period, the Supreme
Court invoked the Bill of Attainder Clause from the Constitution in three cases and ordered
related legislation unconstitutional, the first two of which were directly related to the NorthSouth confrontation of the Civil War.
39

Ibid.
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In Ex parte Garland,42 the Supreme Court ruled that the federal legislation which required
attorneys practicing in federal courts to swear that they had never supported the Confederate
States of America (CSA) was unconstitutional. The Supreme Court stated that the exclusion of a
particular individual from any profession or normal sideline of life based on past conduct should
be considered a punishment for such past conduct. All such legislation is in the nature of a bill of
pains and penalties, making it a bill of attainder in the broad sense, and the passage of such a bill
is therefore prohibited by the Constitution.43
On the same day, the Supreme Court rendered its verdict on Cummings v. Missouri.44 In this
case, the Court reviewed the constitutionality of a provision in the 1865 amendment to the
Missouri Constitution. The provision provided that clergy were allowed to vote in religious
groups, preach, or hold property in trust only if they took an express oath that they had never
participated in a rebellion and would always remain loyal to Missouri and the United States.
Many Missourians had supported the CSA during the Civil War, and they now faced a choice
between either taking a false oath under this amendment and facing the penalties of perjury, or
refusing to take the oath and consequently being unable to serve in religious groups.
The Supreme Court's interpretation of the U.S. Constitution's Bill of Attainder Clause in this
case is considered the classic definition: a bill of attainder is a legislative act which inflicts
punishment without a judicial trial. If the punishment be less than death, the act is termed a bill
of pains and penalties. Within the meaning of the Constitution, bills of attainder include bills of
pains and penalties. These bills are generally directed against individuals by name, but they may
be directed against a whole class. 45 The Supreme Court further noted that the legislation in
question required clergymen to take an oath to atone for their past conduct, which had no
possible connection to their eligibility to exercise their profession and pursuits. Such legislation
constitutes punishment without judicial trial and conviction, and is therefore unconstitutional.46
It is important to emphasize that the Supreme Court has specifically rejected the narrow
interpretation of a bill of attainder whereby "to punish one is to deprive him of life, liberty, or
property, and that to take from him anything less than these is no punishment at all, and is
therefore not a deprivation of rights. 47 In the decision of this case, Field, who drafted the
majority opinion, noted that "the Constitution deals with substance, not shadows. Its inhibition
was leveled at the thing, not the name."48 Thus, the majority opinion in this case was that a
perception of guilt not determined by a judicial decision is contrary to the basic traditions of the
common law and constitutes punishment.49
Six years later, in the case of Pierce v. Carskadon, the Supreme Court held legislation
passed by the State of West Virginia to be unconstitutional, on the basis that it violated of the
42
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Bill of Attainder Clause.50 Since this case was so similar in nature to ex parte Garland and
Cummings v. Missouri, the Supreme Court's decision cited those cases directly, with little
additional argument.51 After that, the Supreme Court did not hear another case involving a bill of
attainder until the advent of the Cold War.

(ii) Cases Addressing the Bill of Attainder Clause during the Cold War
Soon after the end of World War II, the world entered a Cold War period, during which the
U.S. and the Soviet Union vied for supremacy. It was against this historical background that the
Supreme Court decided United States v. Lovett and United States v. Brown in 1946 and 1961
respectively, two cases related to the Bill of Attainder Clause.
As early as the 1930s and early 1940s, the U.S. government was already investigating
federal employees suspected of involvement in communist activities and subverting the
government. Believing that alleged subversives held key positions in the federal government and
were gaining influence, the U.S. Congress passed the Urgent Deficiency Appropriation Act of
1943. 52 The Act provided that no salary or other compensation shall be paid to persons or
members of organizations who advocated armed or violent overthrow of the U.S. government
out of any monies then or thereafter appropriated. In particular, Section 304 specified that no
appropriations could be used to pay salaries, refunds, or official reimbursements to Lovett and
two other individuals, and prohibited the three from ever engaging in any government work,
except as jurors or soldiers, unless they were again appointed by the President with the advice
and consent of the Senate.53 Lovett then filed a bill of attainder suit to seek judicial relief and
eventually resorted to the Supreme Court.
The Supreme Court held that, by finding Lovett and two others guilty of "engaging in acts
of subversion against the Government of the United States" and barring them from holding
public office based on Section 304 of the Urgent Deficiency Appropriation Act, Congress had
inflicted punishment on them without a judicial trial, meaning that the Act was a bill of attainder,
and therefore prohibited by the Constitution.54 The Supreme Court ruled that Section 304 of the
Act was unconstitutional and that the three individuals were entitled to compensation and to hold
public office. It is important to emphasize that in United States v. Lovett, the Supreme Court reemphasized the position of Cummings v. Missouri: In the context of a bill of attainder,
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punishment is broadly defined and can be embodied in many different forms of legislation.55
The 1950s saw the rise of McCarthyism. In 1959, Congress passed a bill making it a federal
crime for a Communist Party member to serve as a union leader. 56 In 1961, Archie Brown, a
Californian union leader and member of the Communist Party USA, was criminally charged
under the Urgent Deficiency Appropriation Act and sentenced to six months in prison. Brown
then filed a constitutional lawsuit arguing that the act was an unconstitutional bill of attainder,
which was eventually heard by the Supreme Court, leading to the famous case of United States v.
Brown.
In that case, the Supreme Court ruled that the act in question was a bill of attainder and thus
unconstitutional.57 In the decision, in response to arguments that a bill of attainder should be
narrowly construed, Chief Justice Earl Warren, who wrote the majority opinion, recalled the
history of the abuse of bills of attainder in England. Citing the discussion on separation of
powers in The Federalist Papers No. 47 and 48, he wrote: "in a representative republic… where
the legislative power is exercised by an assembly… which is sufficiently numerous to feel all the
passions which actuate a multitude; yet not so numerous as to be incapable of pursuing the
objects of its passions… barriers had to be erected to ensure that the legislature would not
overstep the bounds of its authority and perform the functions of the other departments." 58
Warren emphasized: "The best available evidence, the writings of the architects of our
constitutional system, indicates that the Bill of Attainder Clause was intended not as a narrow,
technical prohibition, but rather as an implementation of the separation of powers. The fact that
Congress imposed a criminal injunction specifically against the Communist Party, rather than
establishing universally applicable rules, is, in the opinion of this Court, sufficient to constitute a
bill of attainder."59 On this basis, the verdict of the case emphasized that the Bill of Attainder
Clause was intended not as a narrow, technical prohibition, but rather as an implementation of
the separation of powers, a general safeguard against legislative exercise of the judicial function,
or more simply — trial by legislature.60
U.S. v. Lovett and U.S. v. Brown took place in the context of the Cold War. Out of a strong
sense of insecurity, the U.S. Congress sought to maintain national security by imposing
punishments on specific targets through targeted legislation. Although the U.S.-China
relationship today is different from the U.S.-Soviet relationship during the Cold War, the U.S.
Congress' legislation to punish Huawei on the grounds of national security bears many
similarities to these two cases. It is important to emphasize that in both cases, the Supreme Court
reaffirmed its principled position that the Bill of Attainder Clause should be interpreted broadly,
in order to strongly uphold the American constitutional order underpinned by separation of
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powers.

(iii) Case Addressing the Bill of Attainder Clause Triggered by the
Watergate Scandal
The Federal Supreme Court again considered the Bill of Attainder Clause in Nixon v.
Administrator of General Services (hereinafter referred to as the Nixon case), a case arising out
of the Watergate scandal.61 Watergate was the first real constitutional crisis in modern American
history. As President of the United States, Nixon's actions posed a severe challenge to the
constitutional principle of separation of powers. To prevent Nixon from destroying crucial tapes,
Congress passed the Presidential Recordings and Materials Preservation Act in 1974, which
required Nixon to turn over to the General Services Administration (GSA) all tapes and
documents related to Watergate and to determining whether the government had abused its
power. The act also included specific provisions for public disclosure of many materials. 62
President Nixon argued that the act was a bill of attainder because it singled him out by name
and deprived him of his property based on his supposed misconduct. He took the case to the
Supreme Court.
The Court reviewed the history of bills of attainder and concluded that a bill of attainder must
have two elements: The act must specifically target individuals or groups, and it must inflict
punishment. The Supreme Court further suggested three tests for determining whether a
"punishment" has been imposed: the historical test, the functional test, and the motivational test.
The "historical" test requires the Court to examine the definition of bills of attender in the history
of both England and the United States. The "functional" test looks to determine if there are nonpunitive, regulatory or remedial legislative purposes that are advanced by the new legislative
"burdens imposed". Where such legitimate legislative purposes do not appear, it is reasonable to
conclude that punishment of individuals disadvantaged by the enactment was the purpose of the
decision-makers. The "motivational" test inquires into "whether the legislative record evinces a
congressional intent to punish. However, after setting forth the three tests, the Supreme Court
emphasized that the constitutionality of the act in question should be considered in a
comprehensive and balanced manner when applying these criteria, and that an act need not satisfy
all three criteria in order to be characterized as a constitutionally prohibited bill of attainder.63
The Supreme Court was undecided as to whether the challenged act satisfied the first
element, except to mention that while it specifically mentioned Nixon by name, it also explicitly
applied to all his successors, which constituted "a legitimate class of one". 64 The Supreme Court
focused its argument on whether the Presidential Recordings and Materials Preservation Act
61
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satisfied the historical, functional, and motivational tests, and concluded that it did not satisfy
any of the three and therefore could not be characterized as imposing punishment.
First, the Supreme Court reviewed bills of attainder in the past, and held that Congress, by
lodging the president's materials in the GSA's custody, did not "inflict punishment" within the
historical meaning of bills of attainder. Nixon's argument that the recordings and materials were
his personal property and therefore the Act constituted a taking of his property was rejected by
the Supreme Court on the ground that Section 105 of the Act allowed the court to award him
equitable compensation. Second, the Supreme Court held that the Act is "one of nonpunitive
legislative policymaking" because Congress emphasized that the placement of the President's
materials in the custody of the GSA was in the public interest. Moreover, the Supreme Court
noted that Congress did not attack or condemn President Nixon's conduct as punishable, either in
the legislative history or in the provisions of the Act. Rather, Congress merely expressed the
importance of the Act to the public interest. Therefore, the Supreme Court held that there was no
evidence of the Act showing an intent to punish Nixon personally.65
In the Nixon case, the Supreme Court systematically articulated a "two-pronged test" for
determining what constitutes a bill of attainder: The act must specifically target individuals or
groups, and it must inflict punishment. The Supreme Court then proposed a "three-test doctrine"
in judging the punishment prong of the test, which examined whether a legislative punishment
was constituted from historical, functional, and motivational perspectives. This case had a
significant impact on subsequent litigation involving the Bill of Attainder Clause.66 To date, nine
federal circuits have applied the judgment over the Bill of Attainder Clause handed down in this
case, including the Fifth Circuit (the jurisdiction of Huawei v. United States) and the District of
Columbia Circuit (the Court of Appeals in Kaspersky v. United States).67
Objectively speaking, the "two-pronged test" and the "three-test doctrine" established by the
Supreme Court in this case have effectively limited the laxity of the definition of a bill of
attainder, but it is important to emphasize that the particularities of this case should be fully
considered. "The Nixon case was part of the Watergate scandal and, together with United States
v. Nixon, 68 constituted an important decision in resolving this constitutional crisis. In that
particular historical context, there was a dangerous situation in the United States in which the
President's abuse of executive power threatened the American constitutional order built on
separation of powers. Thus, the Supreme Court's ruling in this case on the Bill of Attainder
Clause was not focused on preventing judicial power from being usurped by legislative power,
but on constraining the president's abuse of executive power. On this premise, the Supreme
65
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Court effectively limited the presidential prerogative through a relatively narrow interpretation
of the Bill of Attainder Clause, thereby achieving the restoration of the separation of powers and
checks and balances that the U.S. Constitution was designed to ensure.
The Supreme Court's interpretation of the Bill of Attainder Clause in this case was
significantly different from its considerations in ordinary lawsuits addressing the clause: The
former aims to prevent abuse of executive power, while the latter focuses on preventing judicial
power from being usurped by legislative power. Therefore, in this case, the Supreme Court
interpreted the clause in a relatively restrictive manner, while in other cases it interpreted it
expansively. Of course, behind the two different interpretations is the Supreme Court's
consistent legal rationale and self-positioning as the guardian of justice, carefully upholding the
American constitutional order underpinned by the separation of powers principle.

IV. Constitutional Functions
The functions of the bill of attainder in the text and implementation of the U.S. Constitution
can be seen from its historical basis and the precedent set by related Supreme Court rulings. In a
nutshell, the core functions of the Bill are to maintain the separation of powers, to guarantee
fairness and justice, and to safeguard private rights.

(i) Maintaining the separation of powers and safeguarding constitutional
order
The separation of powers is the cornerstone of the Constitution. It's basically designed to
ensure that there will always be checks and balances on the conduct of the three major
institutions of the state — the legislature, the executive, and the judiciary. These checks and
balances are vested in constitutional clauses.69 In the view of those Framers, in the government
of a Republic, the exercise of legislative power does not require the participation of executive
power and judicial power, so it is necessary to put constraints on it. As James Madison put it,
"But experience assures us, that the efficacy of the provision has been greatly overrated; and that
some more adequate defense is indispensably necessary for the more feeble, against the more
powerful, members of the government. The legislative department is everywhere extending the
sphere of its activity, and drawing all power into its impetuous vortex."70 Therefore, Article 1,
Sections 9 and 10 of the Constitution, which concern legislative power, state: "No Bill of
Attainder or ex post facto Law shall be passed", with the intention of preventing the expansion
of legislative power and, in particular, its usurpation of judicial power.
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With regard to judicial power, Article 3 of the Constitution limits judicial power to "cases
and controversies" within federal capacity, whereby the distinction between judicial and
legislative power is defined. First, unlike legislative power, judicial power lies in the application
of law to resolve particular controversies. Second, as controversies are defined to have been
submitted, the judicial power is confronted with conduct that has occurred and is therefore
retroactive.71 It can be seen that the limit imposed on legislative power by the Bill of Attainder
Clause in Article 1 of the Constitution echo the limit imposed on judicial power in Article 3. In
other words, legislative power, in contrast to judicial power, should be used to create generally
applicable laws, and not to target specific individuals or entities. Furthermore, legislative power
is intended to regulate future conduct, and therefore decisions by the legislature are not to be
applied retroactively.
In short, Article 3 of the Constitution is intended to prevent the judiciary from eroding the
powers conferred on the legislature by Article 1, while the Bill of Attainder Clause is intended to
prevent the legislature from encroaching on the power exclusively conferred on the judiciary. As
articulated in Article 3, the courts may decide only "cases and controversies", and "cases and
controversies" may be decided only by courts. In 1810, Justice Marshall articulated the separate
roles of the legislature and judiciary thusly: "It is the peculiar province of the legislature to
prescribe general rules for the government of society; the application of those rules to
individuals in society would seem to be the duty of other departments".72
The five precedents in which the Supreme Court ruled that the laws at issue had amounted
to a bill of attainder all affirmed that the constitutional function of the Bill of Attainder Clause
was to maintain the separation of powers. In the Nixon case, in which the Supreme Court held
that the law at issue was not a bill of attainder, the court's purpose was still to maintain the
balance between the legislative, executive and judicial branches.

(ii) Guaranteeing fairness and justice and protecting private rights
According to John Rawls' A Theory of Justice, it is only when decisions are made behind a
"veil of ignorance" that those decisions can be unbiased, thereby realizing the ideal of "justice
as fairness".73 Therefore, in the process of making laws, only when a legislature is unable to
know the specific subjects to be influenced, can they make fair legislative decisions without
being impacted by their own values and interest. Prohibiting bills of attainder can prevent the
legislature from targeting specific subjects, and guide them to instead make general rules. When
legislators are unaware of whom the legislation will impact, this has the effect of making them
more concerned about the potential influence of that legislation, and will help them to make fair
decisions and avoid being swayed by their own biases and vested interests. 74
71
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In addition, in terms of the exercise of legislative and judicial power, the prohibition of bills
of attainder as an instrument of trial by legislature is a pre-condition for protecting the right of
due process. Under the U.S. Constitution, the judicial system applies general legal rules to
specific individuals. In this process, the exercise of judicial power is restricted by many
constitutional procedures, such as Article 3 of the Constitution, the due process clauses in the
Fifth and Fourteenth Amendments, and the procedural guarantees of criminal proceedings
provided by the Sixth Amendment. In addition, the right to defend oneself at trial and the
requirement that the criminal prosecution provides proof "beyond a reasonable doubt" also
contain the exercise of judicial power, especially to ensure the fairness and justice of the
conviction procedure.75 Unlike the exercise of judicial power, the exercise of legislative power is
significantly less procedurally constrained. Under the U.S. Constitution, the legislative process
begins with a motion, followed by debate by Congress, after which it is put to a vote. However,
individuals who may be affected by the legislation do not have the opportunity to participate or
the statutory right to be heard at any point in this process. Moreover, congressional decisions are
not made in the same way as a litigation outcome is reached; they just need to be "reasonable". 76
The Constitution assumes that legislators are behind a "veil of ignorance" and can be
intrinsically trusted, and for this reason, it puts fewer procedural restrictions on the exercise of
legislative power than it puts on the exercise of judicial power. However, when Congress singles
out and punishes specific entities, as is the case when a bill of attainder is passed, the "veil of
ignorance" is lifted. In this case, if the exercise of legislative power is still placed outside the
procedural restrictions and the standards of proof that contain judicial power, then the functional
design and procedural implementations of legislative and judicial power may be mismatched.
Bills of attainder not only allow the legislature to circumvent procedural restrictions posed
by the U.S. Constitution and other laws, they also reduce the standard of proof from being
"beyond a reasonable doubt" to being "reasonable", and this jeopardizes the working mechanism
of the U.S. Constitution: Congress can use bills of attainder to explicitly modify the legislative
path and secretly modify the judicial system, so as to exercise both legislative and judicial power.
This was the Framers' biggest concern.
Finally, in terms of the entities exercising legislative and judicial power, the Bill of
Attainder Clause is essential to preventing the abuse of power by legislators to achieve their
political goals, and is of special significance to the protection of private rights. Under the U.S.
Constitution, motions are proposed by individuals and then the Congress votes on whether to
pass legislation, but Congress members may be influenced by the interests of their political
parties, their personal likes and dislikes, their values, and political motivations. In most cases,
legislators' personal positions on a legislative proposal have been formed before the proposal is
debated by Congress. After voting on a bill, individual members of Congress are not liable for
the subsequent impact of the legislation.
75
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In contrast, in the American judicial system, a justice's decision can set a precedent, and
therefore, justices exercise their power more cautiously. In addition, the preemptory challenge
used in jury selection will reject any persons whose interests or bias are related to the case, so
trials may proceed without being impacted by personal interests and prejudices. It was out of
such considerations that the Framers believed that politically independent judges and jurors were
better placed than members of Congress to assume the responsibility of determining the guilt of
a particular individual and, if necessary, to impose punishment. 77 In response, Thomas M.
Cooley, an American jurist, pointed out: "Every one must concede that a legislative body, from
its numbers and organizations, and from the very intimate dependence of its members upon the
people, which renders them liable to be peculiarly susceptible to popular clamor, is not properly
constituted to try with coolness, caution, and impartiality a criminal charge, especially in those
cases in which the popular feeling is strongly excited; the very class of cases most likely to be
prosecuted by this mode. "78

V. Logic of Judicial Reasoning in Huawei v. United States and
its assessment
The Trump administration labeled China a major "strategic competitor" of the United States,
asserting that China was challenging the international status and national interests of the U.S. in
areas such as international security and the economy79. Since then, PRC-US relations have fallen
to their lowest point since their establishment of diplomatic relations. It was against this
background that the US Congress drafted Section 889 of the NDAA. Combining the previous
analysis of the history, precedents and constitutional functions of the Bill of Attainder Clause,
analyzing and evaluating the outcome of the Huawei v. United States case is of great
significance to the study of the latest developments in how the Bill of Attainder Clause in the
U.S. Constitution is interpreted. It is also valuable to examine the hidden role of the judiciary in
maintaining U.S. foreign policies, and to identify trends in how the Constitution is interpreted.

(i) Logical of Judicial reasoning
As Texas is in the jurisdiction of the Fifth Circuit, and that court has adopted the standard
for the bill of attainder established in the Nixon case,80 the District Court for the Eastern District
of Texas, which heard the Huawei v. United States case, pointed out that to decide whether the
Section 889 of the NDAA is a bill of attainder is to be determined by applying the "two-pronged
test". As Section 889 had obviously violated the generality requirement by singling out Huawei,
77
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the district court focused on the question of whether the challenged legislation was being used to
punish Huawei. The court is also examining the history, function, and motivation behind the
NDAA, in accordance with the "three-test doctrine".
From a historical perspective, Huawei believes Section 889 has punished the company in
the following three ways: (1) Section 889 of the NDAA portrays Huawei as disloyal to the
United States, and this has damaged its reputation. This is similar to the Cummings v. Missouri
case. (2) It prohibits U.S. government agencies from purchasing equipment and services from
Huawei, and from entering into contracts with, or providing financing and loans to, third parties
that purchase Huawei equipment or services, even if these transactions do not affect or are not
related to the U.S. government. Such prohibitions are industry bans that prevent Huawei from
serving the U.S. government and also from engaging in the industry of its choice. Similar
conditions can be found in the cases of Ex parte Garland and United States v. Lovett. (3) Section
889 purports to expel Huawei from the United States for its "past wrongdoing". From a
historical perspective, this is an act of deportation.
All of Huawei's claims have been rejected by the district court, for the following reasons:
First, Section 889 of the NDAA shows that the federal government's decision to prohibit the use
of its funds to purchase Huawei's equipment and services, despite the potential cost to Huawei,
does not satisfy the historical meaning of punishment. Second, Section 889 does not constitute
an industry ban on Huawei because it only prohibits U.S. federal government agencies from
purchasing its equipment and services. Huawei describes itself as "a global leader in
communications technology and services" and other potential customers around the world are
free to purchase Huawei products. Perhaps entities associated with the federal government will
be affected by Section 889 and will avoid purchasing Huawei products and services, but this
indirect effect does not constitute an industry ban. To say the least, even if such indirect effects
were to be considered, Section 889 of NDAA would not prohibit Huawei from engaging in the
industry of its choice, because Huawei could still do business with other U.S. companies and
individuals, and its business in 169 other countries and regions of the world would not be
affected. Third, Section 889 does not fall within the historical meaning of "deportation".
Deportation has traditionally been associated with the denial of civil rights, not merely the
restriction of a person's free decision of where to go or where to stay, and it often destroys a
person's social, cultural and political existence. 81 Section 889 of the NDAA does not deny
Huawei's civil rights, nor does it permanently bar Huawei from doing business in the United
States. Thus, the district court found that the historical implications of deportation were not
satisfied.
From the perspective of function, Huawei believes that the legislation in question does not
have a clear legislative purpose. According to the Nixon standards, it should be regarded as
punitive legislation against Huawei. As noted above, in the Nixon case, the Supreme Court held
that "where such legitimate legislative purposes do not appear, it is reasonable to conclude that
punishment of individuals disadvantaged by the enactment was the purpose of the
81
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decisionmakers."82
Instead of accepting Huawei's view, the district court upheld the U.S. government's claim
that although the legislation in question did not clearly state its legislative purposes, it did in fact
have two main purposes: first, enhancing national information security by protecting federal
agencies from cyber threats posed by China and, second, ensuring that federal taxes are not used
to build up or enhance Chinese cyber threats to the United States. The court also cited Kaspersky
v. United States, holding that the purposes of both laws were legitimate, and that the
applicability of Section 889 of the NDAA was clear, limited, and appropriate, and not permanent.
In terms of motivation, Huawei has argued that when the bill was debated, several lawmakers
indicated the punitive intent of the legislation, such as, Senator Tom Cotton, who said that "the
only fitting punishment would be to give them the death penalty; that is, to put them out of
business in the United States", and Senator Marco Rubio, who called Huawei a "Trojan horse" that
"shouldn't be in business in the United States in any capacity."83 Thus, Congress, by passing the
NDAA, displayed its intent to punish Huawei.
The district court disagreed, citing the Second Circuit's position in ACORN v. United States,
holding that the statements of a few lawmakers do not represent the legislative intent of
Congress as a whole. At the same time, Section 889 of the NDAA does not completely prohibit
Huawei from doing business in the U.S., so the argument made by Huawei does not constitute a
"smoking gun" for proving that Congress has the intent to punish it.85
84

Therefore, the court rejected Huawei's claims, stating that “[B]ecause Section 889 passes
muster on the historical test, the functional test, and the motivational test, the Court finds that
Huawei has failed to meet its burden to show that Section 889 is an unconstitutional bill of
attainder”.86
The logic behind the district court's decision in this case can be summed up as follows:
First, in principle, it largely followed the "two-pronged test" established in the Nixon case.
Second, it obviously focused on the second prong, that is, whether Section 889 of the
NDAA imposes penalties on Huawei, and 35 pages are devoted to elaborating on this question.
Third, in determining whether it constitutes punishment, it provides a restrictive
interpretation of the "three-test doctrine" first articulated in the Nixon case, cites the precedents
of other circuit and federal district courts, and has rejected Huawei's claims in their entirety. It
held that Section 889 of the NDAA does not constitute punishment and therefore is not a bill of
attainder.
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(ii) Assessment of the Decision
In the case of Huawei v. United States, Huawei did not appeal the decision of the district
court, and the case came to an end. Judging from the decision, the district court appears to have
completely followed the "two-pronged test" and the "three-test doctrine" established in the
Nixon case. It seems to conform to the common law tradition of following precedents, and thus
has received support of some American scholars.87 However, based on the above study of the
Bill of Attainder Clause, it is submitted that there are significant flaws in the logic and reasoning
of the decision in this case.
First, as mentioned above, the Bill of Attainder Clause plays an important role in the
Constitution of the United States — the role of upholding the principle of separation of powers to
defend the constitutional order, and protecting fairness and justice to ensure the rights of
individuals. Therefore, the Supreme Court has repeatedly rejected the idea of interpreting the Bill
of Attainder Clause in a narrow sense, emphasizing that the Constitution's Bill of Attainder Clause
is not intended to impose narrow technical restrictions, but to ensure the implementation of
separation of powers.88 Regarding the circumvention of the Bill of Attainder Clause for any reason,
the Supreme Court was concerned that "if the inhibition can be evaded by the form of the
enactment, its insertion in the fundamental law was a vain and futile proceeding." 89 Thus, the
principle of strict restrictive interpretation is contrary to the intention of the Framers of the U.S.
Constitution when they included the Bill of Attainder Clause in the Constitution, and to the
principle of interpretation emphasized by the United States Supreme Court.
It should also be noted that, as mentioned earlier, although the "two-pronged test" and the
"three-test doctrine" established by the Supreme Court in the Nixon case objectively restricted
the loose definition of the Bill of Attainder Clause, the particularity of the Nixon case should be
fully considered. That is, the Supreme Court's finding about the Bill of Attainder Clause focused
on preventing the president from abusing executive power, which is fundamentally different
from the general focus of the Bill of Attainder Clause, including in Huawei v. United States,
which is preventing the legislative body from usurping judicial power. Therefore, even if the
criteria and methods for defining the bill of attainder in the Nixon case can be followed, its
particularity must also be considered.
However, in Huawei v. United States, the district court not only completely failed to
consider the particularity of the Nixon case, it also applied and interpreted the "three-test
doctrine" more strictly, and even notably deviated from the Supreme Court's position in the
Nixon case in some respects. Specifically, from the historical perspective, United States v. Lovett
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shows that prohibiting certain targets from contracting with government agencies through
legislation is a bill of attainder. United States v. Brown shows that stigmatizing a particular
target and seriously affecting its chances of earning a living is also a bill of attainder.90 The
district court holds that because Huawei is a corporation and it is different from an individual by
nature, its constitutional rights are questionable.91 This view is clearly inconsistent with common
jurisprudence and case law. In fact, even American academics who supported the court decision
against Huawei are critical of this position. 92 From the perspective of function, since the
legislation in question does not contain a legislative purpose, and according to the Supreme
Court's position in the Nixon case, it should be concluded that the legislation has a punitive
purpose. The district court, however, departed entirely from this position and fully adopted the
U.S. government's argument on the legislative purpose. From the perspective of motivation, the
Supreme Court has repeatedly emphasized that the definition of punishment is broad and can be
embodied by many different forms of legislation.93 In this case, the purpose of the legislation is,
undoubtedly, to punish Huawei. This is amply demonstrated by the statements of lawmakers
during the legislative debate and the content of the joint letter from dozens of U.S. senators to
the UK and other allies after the law was enacted, pressuring them to ban Huawei equipment.94
Thus, the district court's conclusion that Section 889 of the NDAA does not pass any of the
three tests is unreasonable and manifestly unfair. To say the least, even in the Nixon case, the
Supreme Court emphasized that courts should consider the constitutionality of laws in a
balanced way when applying these standards, and the law that is challenged does not need to
pass all three tests in order to be regarded as a bill of attainder, and therefore prohibited by the
Constitution. 95
In addition, the district court's reasoning logic in the decision was clearly flawed. In arguing
whether Section 889 of the NDAA constitutes punishment, the local court cited as precedents
the rulings of other circuit and district courts, such as ACORN v. United States or Kaspersky v.
United States, while avoided mentioning the more relevant cases from the Supreme Court, such
as Cummings v. Missouri or United States v. Brown. The rationality of such selective citation of
precedents is questionable.
Thus, the district court's definition of the bill of attainder is contrary to its original meaning
in both the U.S. Constitution and in the case law, and the reasoning logic of its decision is also
obviously flawed.
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Conclusion
History shows that, both in England and in the United States, bills of attainder are most
often issued in "unusual times". As Joseph Story says, those are the times when the people
involved are most likely to forget their obligations and trample on the rights and freedoms of
others. It is because of this concern that the Framers of the U.S. Constitution included the Bill of
Attainder Clause, in order to prevent the legislative body from usurping judicial power. In short,
the Framers aim to prevent trial by legislature.
Since the implementation of the U.S. Constitution, the separation of powers and checks and
balances carefully designed by the Framers have been generally maintained. Courts have played
an important role by providing "judicial protection" to the Bill of Attainder Clause. Even during
the post-Civil War Reconstruction era and during the Cold War when the U.S. and the Soviet
Union competed for hegemony, the Supreme Court faithfully interpreted the Constitution's Bill
of Attainder Clause and time and time again succeeded in preventing the evil that had concerned
the Framers. As the Supreme Court emphasized, when interpreting the Bill of Attainder Clause,
one must keep in mind the evil that the Framers wanted to prevent: legislative penalties,
whatever their form or severity, levelled against specified persons or groups.96
However, judging from the ruling of Huawei v. United States, the district court, for its part,
has played a much weaker role in providing judicial protection against bills of attainder.
Indications may be found in the role American judicial organs have taken in safeguarding national
foreign interests. The U.S. Constitution details the separation of legislative, executive and judicial
powers and checks and balances in the domestic power system, which are the essence of American
political structure and power allocation. However, it seems there are no such checks and balances
between the U.S. legislative, executive and judicial organs when it comes to issues related to
safeguarding American foreign interests. On the contrary, the different branches of government
have gradually come to rely on and support each other to a certain extent to safeguard the national
interests of America.97 However, it should be emphasized that it is really worth asking repeatedly
whether it is in the national interests of the U.S. to use state power to suppress Huawei, and what
practical and potential damage to the U.S. constitutional order will result from weakening the Bill
of Attainder Clause and providing a constitutional green light to the Huawei attack.
Moreover, if the logic and method of interpreting the Bill of Attainder Clause adopted in
this case are endorsed by more American courts, especially higher-level federal courts, the
constitutional order carefully designed by the Framers will be jeopardized. In particular, the
constitutional functions of the Bill of Attainder Clause, namely, preventing trial by legislature
and safeguarding the separation of powers and rights of individuals, will be weakened.
Therefore, even American scholars who predicted Huawei's defeat have to admit that the
outcome of Huawei v. United States may be employed as a litmus test for the U.S.’ rule of law
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when it comes to dealing with China.98
In the 1960s, McCarthyism was at its peak, and there was a trend of carrying out legislative
punishment against the Communist Party. In the face of that situation, Yale Law Journal
published a commentary systematically discussing the importance of the Bill of Attainder Clause
to the constitutional order of the U.S., and comprehensively describing the harm of weakening
and restrictively interpreting this clause. The article ends by saying that "yesterday it was the
Prince of Wales99, and today it is the Communists...We live in an age of anxiety. But so did the
Framers of our Constitution. We would do well to heed their warning that, in calm and anxious
ages alike…"100 With this in mind, this article will conclude by revisiting Alexander Hamilton's
admonition:101
“As I understand, a limited constitution is a constitution that sets out specific exceptions
to the legislative power of Parliament. For example, Parliament shall not pass bills of
attainder or ex post facto laws. In practice, court is the only body that can help maintain these
restrictions. The responsibility of a court is to invalidate all legislation contrary to the
declared intent of the Constitution. Without this function of the courts, the specific rights and
privileges reserved for citizens by the Constitution would become a dead letter.”
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